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Supporting Evidence by: Dr Tracy Kirk, Lecturer in Law, Children and 
Adolescent Rights Academic at Glasgow Caledonian University to the SQA 
Where’s Our Say groups briefing. 
 
This brief outline highlights the key breaches in children’s rights as a result of the 
decisions of the Scottish Government and the SQA to cancel exams and seek an 
alternative form of assessment and appeals process. 
 
From the outset, it is important to state that there should have been a Children’s 
Rights Impact Assessment (CRIA) prior to the cancellation of the exams, with an 
Equality Impact Assessment (EQIA) conducted too. Having decisions underpinned 
by children’s rights helps ensure the compliance of obligations under the United 
Nations Convention on the Rights of the Child (UNCRC). 
 
This would have highlighted the importance of Article 12 of the UNCRC, and the 
rights of adolescents (older children). 
 
Breach of Article 12 
 
Article 12(1) states that children have the right to express views freely in all matters 
affecting them. This is often referred to as the ‘right to express views’, ‘the right to be 
consulted’, and ‘the right to participation’. The United Nations Committee on the 
Rights of the Child (the Committee) have given guidance to member states to 
highlight what is meant by Article 12 in terms of participation: 
 

‘Ongoing process, which include information sharing and dialogue between 
children and adults based on mutual respect, and in which children can learn 
how their views and those of adults are taken into account and shape the 
outcome of such processes’. (My emphasis added) 
 

Importantly, Article 12 demands more than simply giving children an opportunity to 
express their views, instead placing an emphasise upon a ‘dialogue between 
children and adults’. There has been no recognition of this right by the Scottish 
Government or the SQA. The Article 12 rights of young people, under the UNCRC, 
have therefore been breached.  
 
This breach of Article 12 has seen students (and their parents) turned away by 
schools who refuse to discuss estimated grades as schools quote Scottish 
Government guidance as preventing them from disclosing grades or discussing the 
processes. This means that students are unable to make informed choices about 
subject choices, and for many they must accept conditional offers, via UCAS, without 
having any idea of whether their teacher’s subjective grades will be good enough to 
guarantee their placement. This is unacceptable, and represents a failure to 
understand the significance of such decisions for our students. 
 
The importance of Article 12 cannot be overstated - it is often referred to as the 
‘lynch pin’ of the Convention. It has been identified as relevant to decision making in 
many different areas of a child’s life, including decisions about education. Crucially, 
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the Committee have emphasised that in order to reach a decision which is in the 
best interests of a child (Article 3) it is necessary to listen to, and engage with, the 
views of the child. To be clear, ‘there can be no correct application of Article 3 if the 
components of Article 12 are not respected’. 
 
The SQA and the Scottish Government have therefore failed to act in the best 
interests of our children. 
 
Further, the importance of Article 12 is arguably elevated in terms of older children 
(often referred to as adolescents by the Committee). Those due to sit SQA 
examinations were generally older children, many of whom have the right to be 
involved in political decision making in the Scottish Parliamentary elections from the 
age of 16. How can we respect these young people’s ability to be involved in political 
decisions while preventing them from playing a role in processes around 
examinations which directly impact upon their lives? 
 
Breach of Adolescent Rights 
 
The Committee have provided guidance which emphasises the different approach to 
rights which must be adopted to ensure older children, adolescents, have their rights 
realised (protective and participatory rights). This different approach reflects the fact 
that as an individual approaches adulthood they having increasing capabilities for 
decision making (often referred to as evolving capacities). This provides a legal basis 
from which to argue that the major life decisions which are impacted by the SQA 
current change in processes requires an approach which places the views of 
adolescents at the forefront, consistent with the clear understanding that these 
decisions will have an impact upon their future.  
 
Further, the Committee also emphasise the importance of helping adolescents to 
build their capacities in order to help them make ‘free, informed and positive 
decisions and life choices’ to enable them to safely navigate their transitions into 
adulthood. This is underpinned by Article 5 of the Convention which specifically 
provides a way to take the experience and understanding of adolescents into 
account when making decisions which affect them – in this case it would recognise 
that it is adolescents who have put the continued hard work into studying for their 
SQA examinations, and thus they should be included in the decision making 
processes.  
 
Crucially, it has been made clear by the Committee that recognition of the increasing 
responsibility which characterises adolescence is important to ensure the 
development of our adolescents’ ‘physical, psychological, spiritual, social, emotional, 
cognitive, cultural and economic capacities’. The significantly wide ranging negative 
implications upon the development of adolescents of breaching their rights 
emphasises the real necessity for the SQA and Scottish Government to change their 
approach as a matter of urgency.  
 
The current approach by the Scottish Government and SQA fails to recognise the 
rights of adolescents.  
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Adolescents should be involved in discussions about grade allocation and appeals 
processes - this would show recognition and respect for the rights of our 
adolescents. 
 
The Right to Challenge a Breach of Article 12 
 
Under Article 12(2), member states are required to ensure there is an independent 
complaints or appeals process to allow children to challenge any breach of their 
Article 12 (1) right to express their views so they can participate in decisions which 
affect them.  
 
However, there is no independence in the alternative scheme out in place by the 
SQA which means there is no way for children to challenge the subjective decisions 
taken by teachers. It is important to note that these decisions are being made by 
teachers who cannot rely upon the actual work of children already submitted to the 
SQA as the exam board is refusing to return students’ work. 
 
The current lack of independent appeals process breaches Article12(2) of the 
UNCRC.  
 
Summary 
 

• It is important that the rights of our children under Article 12 of the Convention 
are respected.  

• In order to satisfy Article 3 of the Convention which refers to the best interests 
of the child, children should be listened to and engaged with.  

• This emphasis upon involvement is amplified by the nature of adolescent 
rights which specifically recognise that as an individual approaches adulthood 
there should be greater respect for the increasing abilities and responsibilities 
of this age group.  

• We respect the abilities of these young people to vote in Scottish 
Parliamentary elections, it is important we also respect their individual 
responsibilities to their education and their own futures. 

 
We need a children’s rights approach which recognises the increasing abilities of our 
young people in shaping the SQA processes, decision making and appeals 
processes.  
 
Dr Tracy Kirk 
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